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Current View of Peirce Island Wastewater Treatment Facility

The City of Portsmouth (“City”), defendant in the above-entitled matter, submits this
Statement of Position in accordance with the provisions of the Consent Decree (“CD”) entered
by the parties in the United States District Court for the District of New Hampshire (“District
Court”), said CD being approved by the District Court on September 24, 2009 and modified by
Order of the District Court on February 15, 2013. This Statement of Position is submitted
pursuant to paragraph 43 of the CD to initiate Formal Dispute Resolution. The United States of
America, acting through the United States Environmental Protection Agency (US EPA), and the
City (collectively the “Parties”), have engaged in informal dispute resolution which has not
resolved a dispute relating to the deadlines contained in the CD, including most importantly the
ultimate date of completion of construction of the Wastewater Treatment Facility (WWTF).
In furtherance of Formal Dispute Resolution, the Parties have agreed that the City’s
Statement of Position is to be provided on or before December 10, 2015. US EPA’s Statement of
Position in response will be due on or before January 25, 2016.
I.

INTRODUCTION AND SUMMARY OF THE POSITION OF THE CITY OF
PORTSMOUTH THAT AN EXTENSION OF DEADLINES TO COMPLETE
CONSTRUCTION TO SEPTEMBER 30, 2020 IS REQUIRED FOR THE PEIRCE
ISLAND WASTEWATER TREATMENT FACILITY
A.

INTRODUCTION

Under the current CD schedule, the City is obligated to upgrade its Peirce Island WWTF
to achieve compliance with secondary treatment permit limits by May 1, 2017. In the period of
years since the execution and approval of the CD, and the modification approved by the Court in
February, 2013, the Parties have gradually refined necessary changes to substantial enhancement
in the design, operation and capacity of the Peirce Island WWTF, dramatically changing the size,
cost and nature of the facility to now encompass a treatment, design, and operation surpassing
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secondary treatment. Those changes require significant changes to the current Consent Decree
schedule.
On April 8, 2013, following a successful Pilot testing, the Portsmouth City Council voted
to proceed with a high-rate wastewater treatment technology, Biological Aerated Filter
(“BAF”)1, for its Peirce Island WWTF upgrade at an estimated cost at that time of $63 million.2
As part of that vote, the City Council further directed that the Peirce Island WWTF upgrade from
enhanced primary treatment be designed to meet a Total Nitrogen (TN) limit of 8mg/l seasonal
rolling average. This vote marked the City’s commitment to move beyond the requirements of
secondary treatment as mandated by the CD, and the City’s willingness to provide a significant
level of nitrogen removal in response to US EPA communications in February 2012 that
suggested future nitrogen limits may be required. Simultaneously, on April 30, 2013, the City
advised EPA that the changes in design and capacity would require an extension of the deadlines
by at least 18 months. While the change in schedule was being discussed, the City proceeded
with implementing the design changes in good faith and has expended $35,000-$45,000 on a
weekly basis on design fees associated with the Peirce Island upgrade. The approximate total
cost invested to date in the Peirce Island WWTF upgrade is over $8,000,000.
EPA did not respond to the City’s stated need for an additional 18 months, and so in June
2013, the City reiterated its request for agreement on an 18 month extension and invoked the
dispute resolution clause set forth in the CD. The City explained that because of the dramatic
change in the design, size and efficiency of the Peirce Island WWTF, the deadline set forth in the
CD for completion of the upgrade to secondary treatment must be revisited. As noted, the Peirce

1 See, City of Portsmouth Wastewater Master Plan, Technology Detail Fact Sheet: Biological Aerated Filter at
http://www.portsmouthwastewater.com/PDFs/Techsheets_combined.pdf. Incorporated by reference.
2 In fact, the Portsmouth City Council has voted repeatedly and consistently in favor of upgrading the Peirce Island
WWTF. See Exhibits 1, 4, 10, 22, and 23.
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Island WWTF upgrade as currently planned is no longer limited to secondary treatment.
Designing and constructing a BAF upgrade capable of TN removal increases both the
complexity of design and construction, as well as costs. The Peirce Island WWTF upgrade
limited to secondary treatment was originally estimated as a $35-$45 million capital
improvement project. However, the re-design to a BAF system incorporating TN treatment
capability has increased the costs to approximately $80 million. This is the largest single public
capital and construction project in the history of the City of Portsmouth.
As further consideration of design changes were reviewed, the locus for the construction
was understood to be more of a complicating factor. Peirce Island is a recreation area, accessible
only by traveling through the historic downtown, past popular landmarks such as Prescott Park
and Strawbery Banke Museum and then crossing a narrow, two lane causeway onto the island
itself. It is anticipated that the two lane bridge which accesses the island will be limited to one
construction vehicle at a time traversing the bridge during the anticipated four year construction.
Once on the island, road access is limited to a single, two lane road, which is heavily used for
recreational purposes, including reaching an outdoor public pool, hiking trails and a boat launch.
Following the invocation of dispute resolution, the Parties had extensive discussions and
ultimately reached agreement that an extension of the time for completion of construction from
May 1, 2017 to November 1, 2018 would be reasonable. This interim agreement was in
recognition of the changes in design and complexity of the Peirce Island WWTF upgrade. The
interim agreement was reached in late 2013, with the City of Portsmouth reporting the agreement
in Quarterly Report #17, a CD required quarterly filing. Thereafter, in 2014, the City and the
EPA exchanged draft documents requesting a Second Modification of the CD to be filed
recognizing the new schedule.
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Shortly thereafter, in early 2014, there arose an interest among several Great Bay
communities which were all engaged in designing WWTF improvements in evaluating a new
regional WWTF serving the several communities and located at the Pease Tradeport. As a
consequence of the parties directing attention to a proposed regional WWTF, involving
Portsmouth and neighboring communities, the focus of planning was changed to evaluation of
such a regional facility at the Pease Tradeport (“Pease Regional Alternative’). If capable of
implementation the Pease Regional Alternative would have provided environmental and fiscal
benefits and therefore deserved careful review, which was supported by US EPA and NHDES.
As a result, the City, while continuing design work on the Peirce Island WWTF upgrade,
diverted significant resources to the evaluation of the Pease Regional Alternative until Spring,
2015 when it was determined to be infeasible.
Thus the necessary evaluation of the Pease Regional Alternative justifies a further
extension of the project deadlines beyond the November 2018 tentatively agreed to by the
Parties. Moreover, and as described and documented in this submission, a number of significant
factors, developments, and challenges unanticipated at the time the schedule was originally
developed for compliance have combined to make further extension of the completion schedule
for this project essential.
First, as discussed in further detail below, with the support of all stakeholders, the City,
as well as several other New Hampshire towns, conducted evaluations of the Pease Regional
Alternative, where the City currently operates a small secondary treatment facility serving the
Pease Tradeport tenants.
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Map image depicting location of Pease, Downtown Portsmouth and Peirce Island
These evaluations occurred over the course of approximately 18 months; from December,
2013 through completion of City of Portsmouth Lifecycle Analysis in May, 2015. The Pease
Regional Alternative offered the opportunity for a regional wastewater treatment plant, but was
ultimately burdened by regulatory uncertainty relative to a new outfall location, facility siting
issues, high costs and construction concerns relative to redirecting flow. Nevertheless, because
of the importance of this potential endeavor, proper consideration of this proposal required a
substantial re-direction of City engineering and design resources during the evaluation.
In addition, the City and its consultant engineers have now fully assessed the sequencing
required for construction at Peirce Island and design work is nearly 100% complete. This

9

assessment determined that additional time beyond the November 2018 agreed to date is required
for effective completion of the design and construction effort. These changes dramatically
change the scope, complexity and timing of the construction project. It has to be kept in mind
that the current, operating Peirce Island WWTF needs to remain operational 24/7, 365 days per
year throughout the significant upgrade and expansion of the facility. In evaluating and working
to minimize delay, the consultants have explored the possibility of double and even triple shifts,
and other extraordinary construction efforts to limit delays beyond November, 2018.
Such extraordinary construction efforts would unreasonably impair, and even put in
danger, local residents, visitors and users of Peirce Island and adjoining downtown areas, as well
as those workers engaged in building this large and complex construction project. The impact of
imposing round the clock construction on the residential, cultural and recreational life of the City
would be extreme, and the quality of a residential and community life would be severely injured.
The City has also explored bidding and constructing portions of this upgrade separately,
but other than the replacement of the clarifiers, a $1.6 million dollar project which was advanced
and completed in 2015, the remainder must be bid and constructed as a single project due to the
sequencing of the work and coordination issues. All of this planning, coordination and design
work is impacted by the fact that the current Peirce Island WWTF absolutely must remain
operational during construction.
After evaluating all these options and conducting a careful engineering analysis of
construction duration, it is clear that it serves essential public interests to allow for additional
time to complete this project on a safe, accurate, and appropriate basis. The project cannot be
bonded and then bid until early 2016, with an anticipated construction start date of July 1, 2016.
Assuming a July 1st start of construction, the Peirce Island WWTF upgrade will take 47 months

10

to build (substantial completion), and 4 months to start up (final completion), taking the project
to the September, 2020 date requested here.
B.

SUMMARY OF ESSENTIAL FACTORS REQUIRING AN EXTENSION OF
THE DATE OF COMPLETION SCHEDULE TO SAFELY AND EFFECTIVELY
CONSTRUCT A HIGH RATE TREATMENT FACILITY ON PEIRCE ISLAND
1.

The City of Portsmouth is poised to complete design of the largest public
works project in the City’s history.

The design of the Peirce Island WWTF upgrade is a virtually complete. 100% design
will be completed by December 31, 2015 after which the City will be in a position to authorize
bonding of the project (3 public meetings required), issue bid documents and commence
construction July 1, 2016.3
2.

Informal dispute resolution obligations have been exhausted and satisfied
by the City.

By letter dated July 27, 2013, the City of Portsmouth provided the required Notice of
Dispute regarding Compliance Schedule. The City advised US EPA Region 1 pursuant to
paragraph 41 of the CD that the City believed “that certain changes in circumstances and new
information since the City agreed to the current compliance schedule regarding the secondary
treatment plant upgrade authorize the City to seek a modification of the schedule.” The parties
coordinated and agreed on an interim basis that the enhancement and expansion of the Peirce
Island WWTF upgrade from secondary treatment to a BAF system with TN removal capacity
justified an extension of the schedule for completion to November 1, 2018.
Subsequently, additional critical work took place, which included the City thoroughly
analyzing an alternative, regional sewage treatment plan at the Pease Tradeport (“Pease Regional

3 NHDES must approve the City’s plans and specifications prior to bidding. In addition, the bid document must be
issued with defined dates for substantial completion and final completion in order to obtain good, competitive
bids.
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Alternative”). During this entire period since the modification of the CD, numerous other issues
and considerations have been evaluated or conducted, including:


Traffic engineering



Odor control evaluation



Remedial action planning for hazardous waste



Laboratory designed assistance



Review by operations specialists of proposed WWTF processes



Peirce Island Bridge capacity analysis

Consequently the City requested a further extension of the schedule for completion of
construction by letter of September 18, 2015 to US EPA, and engaged in further discussions with
US EPA in furtherance of the informal dispute resolution process set forth in the CD. US EPA
advised the City of Portsmouth of the termination of informal negotiations by letter dated
October 26, 2015. This Final Dispute Resolution process followed.
3.

The Peirce Island WWTF upgrade design and plan have been modified
substantially, as described to US EPA in mandated Quarterly Progress
reports and otherwise.

The evolution of the Peirce Island WWTF upgrade from a small secondary only
treatment facility to a larger treatment process capable of nitrogen removal includes the
following components:
a.

BAF Facility.

As discussed, the City is including a biological aerated filter to the base Peirce Island
WWTF upgrade plan in order to provide space-effective secondary treatment. In general, large
quantities of air will be bubbled through wastewaters that contain dissolved organic substances
in open tanks that are filled with synthetic round media. Bacteria and other types of
microorganisms present in the system need oxygen to live, and are grown in the tanks in order to
consume the dissolved organic "food" or pollutants in the waste. The bacteria grows suspended
12

in water and on the synthetic media in the tank. As the wastewater and air passes up through the
media, soluble pollutants are consumed by the microorganisms and the solids in the wastewater
are filtered. Occasionally the tanks are backwashed and the residual sludge is separated for
process and disposal.

Schematic of BAF Using Polystyrene Media
b.

Incorporation of Total Nitrogen (TN) removal capability.

The City will not completely revisit the long history of TN assessment in the Great Bay
Estuary. Suffice it to say that the City has demonstrated it is willing to meet US EPA more than
halfway in resolving this highly debated issue of whether additional nitrogen removal, beyond
what is typically achieved by secondary treatment alone, was or is necessary to protect the
receiving waters. The current state of science, as well as the position of the State of New
Hampshire, indicates there is no nitrogen impairment in the area in which the City discharges.
The NHDES has issued its draft 2014 303(d) list in which it proposes to delist portions of the
Piscataqua River that were previously listed as impaired for nitrogen. The City has chosen to
provide a level of additional nitrogen removal while the science continues to develop.
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c.

Significant increase in WWTF capacity

The capacity of the re-designed WWTF has been dramatically increased. The EPA
requested that the City design the BAF with capacity to treat a higher percentage of wet weather
flows than the City originally contemplated treating. Portions of the City have a combined
collection system meaning that stormwater is carried into the sewer pipes and to the treatment
facility during significant rain events. The excess stormwater in the system causes combined
sewer overflows at relief points that are monitored and permitted. The challenge in the design of
the Peirce Island WWTF upgrade is to construct a facility that is large enough to handle most
wet weather events, but not so large that it cannot be operated efficiently during more typical low
flow events.4 Because the City has completed its separation projects as outlined in the Consent
Decree and has taken other actions to reduce non-sanitary flows into the system, the design
capacity was a subject of much engineering analysis and debate for months in early 2013.
d.

Substantial increase in total project cost from approximately $35M
to $80M.

The cost of the Peirce Island WWTF upgrade has more than doubled since it was first
presented to the City Council for approval. A current estimate is being obtained as construction
costs have increased since the 2014 estimate of $80 million was used. As stated previously, this
is the largest capital project in the history of the City of Portsmouth. The City has already spent
in excess of $8 million dollars since 2007 on planning, piloting, and engineering design for the
Peirce Island WWTF upgrade.

4 Because the City was completing its separation projects as outlined in the Consent Decree and was taking other
actions to reduce non-sanitary flows into the system, the design capacity was a subject of much engineering
analysis and debate for months in early 2013. The City has since completed all its defined sewer separation
projects in the Consent Decree. Total cost for completion of all the City’s Long Term Control Sewer
Separation projects and related work is over $55 million. The City is currently conducting post-construction
monitoring in accord with the requirements of the CD.
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e.

Extensive modification of WWTF buildings and site footprint.

WWTFs are complex, and the design of this Peirce Island WWTF upgrade, while
maintaining the Peirce Island WWTF plant in operation, has required a sophisticated level of
technical support well beyond the internal capabilities of the City. Assisting the City is a team of
archaeologists, architects, structural engineers, mechanical engineers, HVAC engineers,
plumbing engineers, fire protection engineers, electrical engineers, controls systems engineers,
geotechnical engineers, wetlands scientists, permitting specialist, and many other professionals
and drafting technicians. Internal design progress meetings are held every other week to
coordinate the efforts of the project team as the design has progressed.
The City has also included on the design team a construction contractor. Because of the
challenges related to this constricted, island location with only one point of access, and limited
staging areas, the City’s primary consultant, AECOM is working on design issues with Carlin
Contracting, a general contractor that specializes in wastewater and water treatment facilities
construction.5
One example of the challenges affecting cost and schedule is the discovery of PCB
materials in a building at the site. In 2013, the existing Sludge Processing Building was to be
totally demolished and a new Administration Building constructed in its place. During the
assessment of existing facilities, PCBs were identified in the paint and caulk in areas of the
building, and were determined to have migrated into the adjacent concrete and brick. This
increased the cost to accommodate removal and disposal of PCB Bulk Product waste as well as
contaminated building materials. In light of this discovery and complexity, and to reduce the cost
for the new Administration Building as a result of the Value Engineering review of the project,

5 Carlin Contracting is not permitted to bid on this project having acted as a consultant to the design team and the
City.
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only the upper level of the existing Sludge Processing Building will now be demolished. PCB
Bulk Product waste in the lower level will be removed, the PCB contaminated concrete will be
encapsulated, and new second level superstructure will be constructed to house the
administrative functions. The discovery of PCBs will affect the required construction sequencing
and duration related to implementing PCB remediation and encapsulation required by US EPA
regulations during construction of the Peirce Island WWTF upgrade. In addition, new
regulations require all construction materials coming in contact with PCB containing materials
be handled as hazardous waste. This increases cost and slows the progress of work.
The Peirce Island WWTF site sits at the end of an exceedingly small island with little or
no room for significant expansion. During the construction of the upgrade multiple work crews
(contractors and sub-contractors) will have to be working simultaneously. Because of the
constrained nature of the site, and the need to keep the Peirce Island WWTF operating
throughout the entire course of construction , it will take more planning and ongoing
coordination than is typically required to ensure that these people remain safe and do not
interfere with each other. Moreover, the City’s operations staff is still must be able to operate
and maintain the portions of the facility that remain in operation all throughout construction.
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4.

Consideration of a Regional Wastewater Plant at Pease Tradeport.
Impact Design Schedule.

Chief among the unanticipated issues that required substantial time to assess was the
multi-municipality evaluation of a regional wastewater treatment facility to be housed by the
City of Portsmouth at the so-called Pease Tradeport. It is critical to recognize that the nature and
detail of this analysis was understood to be occurring by all stakeholders, was of immense
importance to the region and to the watershed, and had unavoidable consequences on the Peirce
Island schedule.
Subsequent to agreeing on planned design modification at Peirce Island, the City, US
EPA and intervenors, the New Hampshire Department of Environmental Services (“NHDES”),
the Conservation Law Foundation, and other stakeholders including the towns of Stratham, New
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Hampshire and Exeter, New Hampshire, agreed to examine and assess the creation of a regional
wastewater plant at Pease Tradeport. The parties met and conferred together, visited the
locations, and conducted their own, individual evaluations of this option. The period of that
assessment and evaluation was from approximately late 2013 to June, 2015, and the addition of
this critical time period to the planning cycle and process is a significant factor in the necessity
for an extension of time now required for completion.
This Pease Regional Alternative evaluation was clearly in the public interest and the
interest of the Great Bay Watershed. If a Pease Regional Alternative could be achieved it was
universally agreed that it would provide substantial environmental benefits. It would have
removed wastewater flows from more sensitive areas of Great Bay to the more dynamic
Piscataqua River, closer to the ocean. In addition, green technologies were being evaluated for
the potential regional facility to reduce the carbon footprint of the region’s wastewater treatment
needs. The Pease Regional Alternative evaluation included detailed expert engineering
consulting work conducted on behalf of the City to evaluate lifecycle costs, examine regulatory
hurdles and site issues, and identify construction constraints and opportunities. This required
City personnel and consultants to be deployed on this Pease evaluation, rather than the Peirce
Island design. Critically, if feasible, the Pease Regional Alternative was the preferred WWTF
option for the Seacoast of New Hampshire that enjoyed support of both state and federal
regulators. During consideration of the Pease Regional Alternative evaluation, the City advised
US EPA of its progress by way of mandated Quarterly Progress reports, letters and less formal
contacts, including meetings and conversations. In fact, US EPA determined to forbear issuing
the new, draft NHDES permit for the Peirce Island WWTF upgrade to allow this evaluation to be
completed. See EPA July 29, 2015 Letter incorporated herein by reference.
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5.

Sequencing of construction and the compact physical site limits off-shift
work and other extraordinary measures to provide a shorter construction
schedule than that proposed by the City.

The Peirce Island WWTF must be kept operational throughout the course of the work.
This will be no small task as new systems, such as electrical services, will have to be constructed
and tested before old systems are demolished. Chemical deliveries for current operations will
have to take place around the comings and goings of construction activities. New pipes will have
to be laid through the maze of existing pipes, many of which lie in the paved travelway that
provides the only entry and exit into the facility. Bringing on second and third shift crews means
that the day crew has to fully understand what has and has not been completed by the evening or
night crew before commencing work. The risk of errors and losses increases with multiple shifts
in this complex situation, on this constrained site. Errors could not only be costly and disruptive
of the schedule, but also result in accidental discharges of raw sewage or chemicals.
The physical location, on a small island accessed by a two-lane bridge and road
unsuitable for a massive construction project, enormously compounds the difficulty associated
with this project. In addition, the site is located on an island near downtown Portsmouth that is
accessible via the bridge on Peirce Island Road which has a NHDOT posted weight limit.
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Peirce Island Bridge
The Peirce Island WWTF site is only approximately 3.7 acres in size. During the
construction of the Peirce Island WWTF upgrade the construction contractor will need to have
multiple work crews on-site simultaneously completing different work items, coordinating a
large number of subcontractors and their crews. Because of this small location, it will take
intensive planning and oversight to ensure that workers remain safe, do not interfere with each
other, and that the City’s operations staff remains able to operate and maintain the portions of the
existing facility throughout the duration of construction project. Moreover, the “laydown” and
staging areas, are by necessity, almost all located outside the existing fenced Peirce Island
WWTF site.6
Due to lack of parking in the limited laydown and staging areas in relation to the size of
workforce and amount of materials, during periods with extensive materials and equipment on

6 One area directly adjacent to the facility has been designated as a laydown and staging area but trees cannot be
removed in a significant portion of this area which limits its effective use as does its hilly nature. A variety of
other neighboring areas of City land are also possible locations for staging, but most are not convenient to the
construction work.
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the site, the on-island staging/laydown areas will be fully utilized which would limit available
parking for the construction workforce. This would require the construction contractor to bus
workers from a remote site, which will reduce the available working time in a day. The parking
limitation for the workforce will be exacerbated during the winter season when a portion of the
intended laydown/staging area is required to be used as a snow dump area. The contractor will
have to coordinate closely with the City during snow operations to manage both the use and the
vehicle traffic.
6.

The public interest requires an extension of the schedule to September,
2020

The extension of the deadline for completion will not have an adverse impact on water
quality in the Great Bay Estuary. The water quality in the lower Piscataqua River is among the
best in the Estuary. Although the City recognizes the necessity to upgrade the Peirce Island
WWTF to current standards, the plant is efficiently run and provides good water quality
protection. Moreover, the recent concerns about water quality in the upper portions of the
estuary (Great Bay and Little Bay) are not significantly affected by the Peirce Island discharge,
by far the largest portion of which goes out to sea due to being discharged at the mouth of the
river. A recent study demonstrated that over a long-term average, the volume of effluent from
the Peirce Island WWTF that remains in the upper portions of the estuary is only 2%.
Additionally, the City has already invested $55 million over the last twenty years for the
improvement of water quality by reducing combined sewer overflows as part of a long term
control plan and further improvements are continuing. The City is also beginning approximately
$10 million in necessary upgrades to the Pease Tradeport Wastewater Treatment Facility which
discharges further up the river. The extension in time of completion will not materially impact
the Piscataqua River or the environment. Upon completion, this greatly enhanced Peirce Island
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WWTF upgrade will remove TN using state of the art technology, even at a time when critical
re-examination of the nitrogen loads and risk have resulted in proposed regulatory de-listing of
the Piscataqua River from nitrogen 7. This result does not undermine the importance of the
nitrogen removal features of the project, but prior perceptions of urgency caused by nitrogen are
now eased.
It is important to note that EPA has not required other communities having discharges
more problematic due to being in the upper portion of the estuary to implement nitrogen
treatment capability at times significantly different from the timetable request here by
Portsmouth. Moreover, it is noteworthy that EPA has not yet issued to Portsmouth a draft permit
which it has indicated will include proposed nitrogen treatment levels even though it has noted
that it had the intention to do so as early as the end of the summer of 2012 –more than 3 years
ago. See letter from EPA to Portsmouth City Manager John Bohenko dated July 29, 2015,
incorporated herein by reference. The city’s proposed schedule is consistent with the overall
health and environment of the river and its adjoining properties by requiring a safe, planned,
efficient, and expedited completion of the Peirce Island WWTF upgrade. Assuming a July 1,
2016 construction start date, it will be done in September, 2020, while accounting for the
interests of the public in safe and efficient construction8.
Relevant case law establishes that the standards for review in modification of the CD
center on the public interest. In seeking this extension in time for completion the City has
carefully weighed the need to expedite the work in balance with the impact of this unprecedented

7 NHDES has recently proposed delisting the receiving water body for discharge of effluent from the City WWTF
as impaired for nitrogen.
8 Other communities discharge Great Bay estuary (Exeter, Dover, Newmarket, having an arguably much greater
effect on the nitrogen conditions ( Exeter , Durham and Newmarket) are not required under their NHDES
permits to achieve TN treatment to a specified limit earlier than the date the City proposes- Sept 2020
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project on the people of the City of Portsmouth. The City has carefully evaluated whether
opportunities exist to reduce the recommended construction and start-up of operations schedule;
specifically considering the use of multiple shifts. For the reasons that were presented to the
EPA previously in 2013, the use of multiple shifts for this project given its complexity and
location is not in the public interest and not justified. Safety concerns, cultural and recreational
impacts, quality of life impacts and the heightened risks of errors and losses all indicate that the
best interest of the community is served by a construction schedule consistent with normal
practice.
The Peirce Island WWTF is located at the tip of Peirce Island which is accessible only
possible after driving through the often congested downtown of Portsmouth, travelling along
Marcy Street which abuts Prescott Park and crossing the weight restricted two lane Peirce Island
Bridge. Vehicles exiting the site have to return over the bridge and exit through downtown once
more. This route is challenging for large construction vehicles (and others) for a variety of
reasons, including narrow streets, tight intersections, state weight limitations on the Peirce
Island Bridge and volumes of pedestrian traffic. In fact, it has now been determined that
construction vehicles will be limited to one at a time over the bridge leading to Peirce Island,
significantly slowing down the construction process. There is no way around this bottleneck.
Literally thousands of people, children and adults, cross Marcy Street to reach Prescott
Park for late afternoon and evening performances during the season. Prescott Park Arts Festival
reports over 250,000 visitors to its events in 2015 and that does not include more passive users of
the Park. The needs of residents and visitors cannot be sacrificed completely to construction
needs. Inconvenience associated with the project is a given, but the level and impacts of that
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inconvenience must be carefully weighed. There must be a balancing of these interests to assure
the construction project proceeds in a safe and efficient way.
As discussed, Peirce Island is a recreational area that hosts the municipal pool, volleyball
courts, a public boat ramp and shoreline access for boaters and fishermen. During construction
of the Peirce Island WWTF upgrade, concrete trucks, dump trucks, and 18-wheeled flatbed
trucks loaded with equipment and materials will travel down narrow, two-lane Marcy Street
every three to five minutes during the peak of construction. There is no other viable route for the
construction vehicles. As there is no other viable route option for the pedestrians.
The City is already anticipating ongoing flagging and police details to manage the
volume of construction vehicle traffic during peak activity but the popularity of Prescott Park
performances (https://www.prescottpark.org) will make that challenging.

Prescott Park
The challenges of managing the people visiting Prescott Park are heightened by the many
activities and popularity of Strawbery Banke Museum (www.strawberybanke.org). Once just a
major summer destination, Strawbery Banke opened a seasonal outdoor ice skating rink in
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2014/2015 which was an enormous success, 22,000 visitors its inaugural season. It recently
received local land use approval to extend its season, weather permitting.

Strawbery Banke Outdoor Skating Rink
The current project estimate is $80 million, $65 million of which is construction. The
City has budgeted for these costs by increasing sewer rates for the last several years in advance
of the construction effort as part of good financial planning, but these are some of the highest
sewer rates in the State of New Hampshire. The City’s wastewater system is operated as an
enterprise fund meaning that ratepayers are responsible for its costs, and the City has at this time
approximately 6,300 rate payers only. Second and third shift work would likely drive up the
overall construction cost.
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Prescott Park

Prescott Park
Showing Proximity of the Peirce Island Access Bridge
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II.

CHRONOLOGY OF PEIRCE ISLAND WWTF EFFORTS DEMONSTRATE
CITY’S COMMITMENTS
The City of Portsmouth is committed to bringing its Peirce Island WWTF upgrade into

full compliance with existing and future regulatory requirements, including adding secondary
treatment and the capacity to provide nitrogen removal at various levels. Multiple votes of the
City Council demonstrate that commitment as well as an over 8 million dollar investment to date
in planning, piloting and design, not to mention hundreds of hours of staff time. The City
anticipates it will begin the process of authorizing the bonding (three separate public readings at
City Council meetings) early in the new year. There is a commitment to complete the project.
The chronology of this important, complex and expensive project is helpful to understand
the basis and context for the current schedule request. Looking at this chronology in context, it
should be clear that the City has worked closely with the regulators and raised issues of concern
in a timely fashion, in the hope to avoid reaching the formal dispute resolution requirements of
the CD.
The following sets out the essential history of the project:
April 2007-2010 – Initial permitting, wastewater master plan, initial Consent Decree.
1.

US EPA issued a permit for secondary treatment only in April, 2007. (Note, the City of
Portsmouth maintains public documents including the permit, CD and master plans, on a
website that can be found at www.portsmouthwastewater.com.9 The City incorporates
these publicly available documents by reference, which are all well-known to the US
EPA, into the exhibits supporting this submission. Immediately thereafter, the City

9 All public documents are incorporated herein by reference. Please see www.portsmouthwastewater.com/resouces
for a full copy of all public documents cited in this submission.
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embarked on its master wastewater plan process.) This process involved not only City
technical staff and consultants, but also City management and City Council.
2.

In June, 2009 the New Hampshire Department of Environmental Services (“NHDES”)
identified nitrogen as a contaminant of concern in the Piscataqua River; the receiving
water body for the Peirce Island WWTF.

3.

The Consent Decree was entered into in September of 2009. It contained an agreed upon
and detailed scope of work for the master plan process, but did not include a schedule.
The schedule was to be negotiated after the master planning effort was complete.

4.

The City of Portsmouth wastewater master plan was published in draft form in June,
2010 proposing a phased expansion of an existing, although smaller, wastewater
treatment facility already providing secondary treatment and located at Pease Tradeport
in Portsmouth (“Pease WWTF”). At that time, the cost of the wastewater master
planning effort was $1.6 million. This preferred option included an extended schedule
(completion date approximately 2025) for design, construction and full implementation,
including required rerouting (through pumping and piping) of a majority of the City’s
sewer flows to an expanded Pease WWTF. This preferred option was not supported by
US EPA which sought a shorter compliance option. In addition, there were regulatory
hurdles to increasing the flow at the Pease WWTF outfall, which is located further up the
Piscataqua River and would have a greater impact if expanded on the Great Bay itself and
the shellfish beds in Little Bay and other areas. As a consequence, the City re-evaluated,
and with support of EPA and NHDES, agreed to propose to the City Council, as the final
solution, a small, secondary treatment only plant on Peirce Island using a high-rate
treatment technology.
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5.

The Portsmouth City Council voted to proceed with the upgrade of the Peirce Island
WWTF by vote on November 8, 2010. Exhibit 1. The final wastewater master plan was
then issued two days later on November 10, 2010. The final plan can be found at
www.portsmouthwastewater.com/resources. It was then estimated that the new
secondary treatment facility would cost between $35 and $45 million.
January 2011- January 2013 Consent Decree Modification, Nitrogen requirements,
re-design approval by City

6.

The City began necessary piloting (testing) of high-rate treatment technologies directed at
secondary treatment for a design flow of 4.3 million gallons per day at Peirce Island in
January, 2011. See www.portsmouthwastewater.com/resources. A high-rate, and
consequently less common, treatment technology is required to allow the upgraded
treatment system to fit within the current fence line of the Peirce Island WWTF. The
land outside the Peirce Island WWTF fence line has been improved in part with federal
funds and grant restrictions limit reuse of the property outside the fence line. There are
also archaeological restrictions outside the fence line. See memorandum of D. Moore
attached as Exhibit 27.

7.

During this time, the City kept US EPA fully apprised of its progress, and difficulties, in
meeting its obligations under the existing CD by way of meetings, telephone calls and
formal reports: “the City wishes to confirm its commitment to comply with the Consent
Decree schedule …, which the parties have agreed requires a non - material
modification.”) See March 7, 2011 letter from City to EPA. Exhibit 2. Discussions and
negotiations followed from that point in time.

8.

Concerned about the science supporting the NHDES designation of the receiving water
body as impaired for nitrogen, the City, joined by other communities, filed a Petition in
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the New Hampshire Superior Court in March, 2012 challenging that listing and seeking
injunctive relief. Exhibit 3.
9.

Notwithstanding the judicial intervention it was seeking, the City Council voted to
include nitrogen removal capability in the design of the new facility and committed to a
compliance schedule by vote taken in April, 2012. Exhibit 4.

10.

The CD was modified with the formal approval of the City as evidenced by the City’s
letter to US EPA of April 19, 2012 and the compliance schedule was incorporated into a
Consent Decree Modification subsequently filed with the District Court. Exhibit 5.

11.

Just four months after agreeing to a schedule for the construction of this secondary
treatment facility, the City received a letter dated July 31, 2012 in which US EPA
informed the City that based on the 2009 NHDES’ impairment findings for nitrogen, the
next NHDES permit issued to the City for the Peirce Island WWTF upgrade would
require treatment for nitrogen to a level of 8 mg/l monthly average.10 This was the first
written indication that the City would be required to treat for nitrogen, in spite of the
substantial evidence submitted by the City and other communities challenging the
nitrogen impairments identified by NHDES. See July 31, 2012 EPA letter to City.
Exhibit 6.

12.

In the Fall of 2012, the City submitted its piloting data and report to the US EPA and NH
DES. Soon thereafter, and continuing into April of 2013, there were a series of
communications between the regulators and the City as to sizing (EPA wanted it bigger)
and other design criteria of the Peirce Island WWTF upgrade, as well as discussions as to
level of nitrogen removal that might be required in a future permit.

10 Nitrogen limits can be set as monthly averages, seasonal averages, or seasonal rolling averages. For communities
such as Portsmouth, cold, wet weather makes nitrogen removal much more difficult during certain times of the
year and discharge permits ideally reflect the realities of the climate and technological capabilities.
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13.

While these discussions were ongoing in late 2012 and early 2013, the Consent Decree
Modification document with the schedule for the small, secondary only treatment facility
was being finalized for action by the District Court, and by early 2013, the City was
concerned that the change in design criteria for a larger plant with nitrogen removal
capability would require a longer time to design and construct. As required, the City
provided US EPA with Quarterly Progress Report number 13 on January 30, 2013. In that
Quarterly Report, the City told US EPA “The construction schedule may be impacted”
based on a variety of considerations, including the terms of its next NPDES permit,
which was applied for but not issued. Exhibit 7.
Re-Design of the Peirce Island WWTF upgrade

14.

On February 15, 2013, the District Court signed and entered the court order modifying
the terms of the Consent Decree. This modification was for a smaller, secondary
treatment only plant, with a completion date of May, 2017.

15.

In 2013, the existing Sludge Processing Building was to be demolished entirely and a
new Administration Building constructed in its place. During the assessment of these
existing facilities, PCBs were identified in the paint and caulk in certain areas of the
building, and were determined to have migrated into the adjacent concrete and brick.
This discovery increased the cost to accommodate removal and disposal of PCB Bulk
Product waste as well as contaminated building materials. In light of this information, to
reduce the cost for the new Administration Building as a result of the Value Engineering
review of the project, only the upper level of the existing Sludge Processing Building is
now planned to be demolished. PCB Bulk Product waste in the lower level will be
removed, the PCB contaminated concrete will be encapsulated, and new second level
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superstructure will be constructed to house the administrative functions. The discovery of
PCB similarly affects the required construction sequencing and duration related to
implementing PCB remediation and encapsulation required by EPA regulations during
construction of the Peirce Island WWTF upgrade. Included in the cost and time increase
is compliance with new PCB regulations. See page 8 of September 16, 2015 letter from
City to EPA with attachments. Exhibit 8.
16.

Following a series of written communications on design issues, and while the City was
still contesting through litigation the correctness of NHDES’s nitrogen impairment
listing, the City, US EPA and NHDES met on April 1, 2013 at which an agreement was
reached on the size of the new WWTF, and at which the City provided notice that the
overall schedule would be impacted. See AECOM letter dated December 8, 2015 with
attachments. Exhibit 9. The City also believed that it had agreement from EPA with
regard to design criteria for nitrogen removal, 8 mg/L seasonal rolling average. By letter
from the EPA dated July 29, 2015, the City learned that there was not agreement on the
level of nitrogen removal. Exhibit 24.

17.

The Portsmouth City Council voted to approve the use of BAF on April 8, 2013,
reaffirming its commitment to an upgrade at Peirce Island and to provide a level of
nitrogen removal. Exhibit 10. The estimate for this larger facility with nitrogen removal
capability for a total project cost of approximately $63 million.

18.

The City then submitted a mandated Quarterly Status Report on April 30, 2013. This
document expressly noted the changes required arising from the increased capacity
required of the new plant and specific requirements for treatment. This formal report
stated “from a scheduling perspective, the substantial increase in design and construction
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activities will likely require extending the Consent Decree time for completion of a
WWTF … by approximately 18 months.” See attached report letter from the City to US
EPA and AECOM report with schedule impacts.” Exhibit 11. US EPA then responded
to that progress report indicating that it was not satisfied the City had yet demonstrated
that it was incapable of meeting the existing milestones. See US EPA letter dated May
30, 2013 Exhibit 12.
19.

The City’s expert consultant provided a letter discussing the Peirce Island WWTF
upgrade, as well as a proposed CD schedule extension. See AECOM letter dated May 29,
2013. Exhibit 13.

20.

Although the City was now designing an upgraded Peirce Island WWTF for nitrogen
removal, it had been pressing since 2009 for an independent peer review of NHDES
nutrient determinations. In June, 2013, NHDES finally agreed to a peer review process
involving four experts who were requested to answer questions relative to whether the
numeric nutrient criteria for the Piscataqua River and/or Portsmouth Harbor were valid.
Exhibit 14.

21.

In June, 2013, Counsel for the City wrote US EPA formally requesting an extension to
the deadlines contained in the CD, explaining:
“This letter confirms our recent telephone conversation in which I notified you
that the City considers that a dispute has arisen regarding the City’s request for an
extension of the compliance schedule, thus triggering the provisions of the
Consent Decree… The City has advised EPA that it believes that certain changes
in the circumstances and new information since the City agreed to the current
compliance schedule regarding the secondary treatment plant upgrade authorize
the City to seek a modification of the schedule. Due to these changes, the City
believes that an additional 18 months will be necessary. However, the completed
project will provide secondary treatment which is required by the Consent Decree
and nitrogen removal which is not but which we understand EPA believes is
important.” See letter dated June 27, 2013 from City Attorney to US EPA.
Exhibit 15.
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22.

That letter from counsel was followed almost immediately by the required July, 2013
Quarterly Report, again discussing impacts on the schedule. Exhibit 16. Quarterly
Reports thereafter continue to discuss schedule implications, and the City responded to
inquiries made by US EPA. See January 30, 2014; April 30, 2014; July 30, 2014; October
30, 2014; January 30, 2015 and April 30, 2015 Quarterly Reports. Exhibit 17.

23.

In the fall of 2013, the City, EPA and NHDES communicated and met to discuss the
City’s request for an additional 18 months. By year end, there was agreement among the
City and regulators to the 18-month extension, with details and pleadings to be worked
out later.
Fall 2013 – September 2015 – Pease Regional Alternative proposed

24.

Just as the City was reaching this agreement with regulators, it received in December of
2013 a request from the Town of Stratham, to consider a regional wastewater solution at
the Pease Tradeport. See December 2, 2013 Letter from Town of Stratham. Exhibit 18.
This was followed by a letter from the Town of Exeter on January 15, 2014. See Exhibit
19.

25.

In February, 2014 the independent expert review of NHDES’s nitrogen impairments for
Great Bay was completed and report issued. That report concluded that the science did
not support a conclusion that nitrogen was causing eelgrass losses in the Piscataqua River
and other areas of the Great Bay Estuary. The entire report can be found at
www.portsmouthwastewater.com/resources. Nevertheless, the City did not renege on its
agreement to design its upgraded Peirce Island WWTF to provide for nitrogen removal
capability.
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26.

During 2014 and early 2015, intensive investigation of the potential to construct a Pease
Regional Alternative WWTF meeting the needs and requirements of all stakeholders,
including Portsmouth, Stratham, Exeter, US EPA and NHDES was undertaken. The City
was, of course, still mindful of its obligations under the then-modified CD. Even
subsequent to this agreement to design and upgrade of the Peirce Island WWTF the City,
together with affected stakeholders, examined whether a regional wastewater treatment
facility would meet the needs of all stakeholders. Numerous meetings, studies and site
visits were conducted as this option was evaluated.
a.

Specifically, a public meeting was conducted in February, 2015 to explore the
Pease Regional Alternative. See February 27, 2015 NH Seacoast Regional
Wastewater Meeting Agenda. Exhibit 20. In addition to the affected
municipalities and US EPA, also in attendance were representatives from NH
DES, Southeast Watershed Alliance, Geosyntec, Rockingham Planning
Commission, Wright-Pierce and consultants to the Town of Exeter. The Pease
Alternative investigation was serious, necessary and well-known to the regulators
and to the Seacoast generally.

b.

Out of necessity, the City was required to devote personnel and consultant time to
the Pease Regional Alternative evaluation. See AECOM letter dated December 8,
2015. The City and its consultants continued interacting with consultants for
other municipalities for an extended period. Exhibit 9.

c.

A tour of the WWTF’s at Peirce Island and the Pease Tradeport was conducted on
June 10, 2014 with representatives of US EPA and NHDES. Peirce Island was
visited for the secondary treatment upgrade called for by the CD; and Pease as the
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potential locus for the regional WWTF that all parties were considering. See June
10, 2014 Agenda. Exhibit 21.
27.

All through this period of time the City continued to adhere to the provisions of the CD
by treating to interim permit limits, completing long term control sewer separation
projects, continuing with design and providing US EPA with its Quarterly Status reports.
The April, 2014 status report reconfirms the June, 2013 request for informal dispute
resolution and reaffirms the City’s request for an 18 month extension in the compliance
schedule. The rationale for that extension is listed in that status report, and in fact, the
April, 2014 report indicates that a tentative agreement had been reached with US EPA
relative to the requested extension. The City advises US EPA that was continuing to work
on mitigating schedule impacts.

28.

In August 2014, the City completed with the help of the engineering firm ARCADIS a
“value engineering analysis” of the 30% design plans for the Peirce Island WWTF
upgrade. This study disclosed the cost of the Peirce Island WWTF upgrade had risen to
$80 million.11 Value engineering is a normal part of the engineering design process on
large projects and the NHDES, which must approve the City’s final plans, had supported
this effort.

29.

The Portsmouth City Council was briefed on the value engineering results as well as the
ongoing Pease analysis on September 29, 2014. Following that briefing, City Council
voted to formally evaluate the Pease Regional Alternative on October, 20, 2014 and staff
was tasked with determining how to measure for the City Council the lifecycle costs of a

11 Project cost estimates leading into the value engineering were edging toward $85 million, so the value
engineering had the effect of bringing the project “down” to $80 million.
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Pease Regional Alternative WWTF with the Peirce Island WWTF upgrade so that an
“apples to apples” comparison could be made of the options. Exhibit 22.
30.

In November, City staff brought back for the City Council’s consideration a proposal
from ARCADIS to prepare a lifecycle analysis of the two options. The proposed cost
was several hundred thousand dollars. The City Council requested that ARCADIS first
work with the City staff under a smaller scope of work to develop conceptual plans of a
Pease Regional Alternative WWTF and determine if the Pease Development Authority
would permit such an expansion, and, if so, whether it would be permitted at the existing
location.

31.

The potential impact of the Pease Regional Alternative on the Peirce Island WWTF
upgrade and design work was noted by the City through its Quarterly filings in 2015.
The Quarterly Status report on January 30, 2015 (reporting on the prior three months
developments ), discusses the work being done to evaluate the Pease Regional
Alternative and explained “the impact on the Peirce Island design schedule as a result of
this study is unclear. At this time, the City does not anticipate any need for an extension
of the proposed on November, 2018 compliance milestone that is still under discussion,
but may request flexibility…” See January 2015 Quarterly Report contained within
Exhibit 17.

32.

By the next Quarterly Report, filed with the US EPA on April 30, 2015, the City
discussed the Pease Regional Alternative and advised US EPA that the design schedule
was at risk.
The Quarterly Report provided:
“…Staff evaluated a regional wastewater treatment option at the City’s Pease Wastewater
Treatment Facility location. The evaluation was performed concurrently with the design
of the upgrade to the Peirce Island Wastewater Treatment Facility. City staff presented
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the results of this study to the City Council on April 27, 2015 and anticipates the City
Council will make a decision on the path forward at their meeting on May 18, 2015.
Although the impact on the Peirce Island design schedule as a result of this study is
unclear, AECOM has been charged to continue the design effort. The City is evaluating
what steps may need to be taken to mitigate the impact of the slowdown of the AECOM
design effort in order to meet the target compliance deadline of November 2018.
Additional detail will be provided once a final decision is made.” See April 30, 2015
Quarter Report contained within Exhibit 17.
33.

The Portsmouth City Council voted on May 18, 2015 to affirm its decision to move
forward with construction on the Peirce Island WWTF upgrade, which meant that the
Pease Regional Alternative was not deemed to be in the City’ best interests. See May 18,
2015 City Council Action. Exhibit 23.

34.

There is no question but that US EPA was aware of, supportive of and a participant in the
Pease Regional Alternative. US EPA’s Permitting Division wrote to the City in July,
2015 indicating that the City was likely to get a limit of 8mg/l for nitrogen treatment in
its next permit. That letter also acknowledged EPA’s awareness of the Pease Regional
Alternative from as early as November, 2013. US EPA indicated:
“At that time [2013] the City of Portsmouth informed EPA that the City was considering
a regional option for wastewater treatment Pease International Tradeport in lieu of the
upgrade to the Peirce Island the Facility.”
See July 29, 2015 Letter from US EPA to City. Exhibit 24.

35.

The City again filed a required Quarterly Status Report on July 30, 2015 advising US
EPA of scheduling issues raised as a result of the Pease Regional Alternative. See July
30, 2015 Quarterly Report contained within Exhibit 17.
September 2015 – Present – Dispute Resolution

36.

The City then wrote to US EPA in September, 2015 formally requesting that the consent
decree be modified, and provided a complete rationale for that request. The schedule set
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forth in that correspondence, including a 47 month construction schedule and 4 month
start-up period remains applicable today.
37.

Specifically, the City explained “The City assumes that this project can be underway by
July 1, 2016. AECOM has been authorized to continue its work past the 90%
submission. Between now and July 1, 2016 the City expects to finish the design…obtain
all permits and approvals from local, state and federal agencies, bid the project, and
authorize the bonding of the project.… given the 47-month construction schedule for
substantial completion, we assume that by September 30, 2020, the upgraded facility will
be operational and compliant with the action level/goal.” See September 16, 2015 letter
from the City to US EPA. Exhibit 8. In fact, the City met it’s 90% design requirement in
September, 2015, and will reach 100% design requirement by December 31, 2015. See
AECOM letter dated December 8, 2015 with attachments. Exhibit 9. US EPA advised
the City of Portsmouth of the termination of informal negotiations by letter dated October
26, 2015. Exhibit 25. This Final Dispute Resolution process followed.

III.

TECHNICAL AND ENGINEERING DEVELOPMENTS AND CHALLENGES
IDENTIFIED AND REMAINING AT PEIRCE ISLAND AFFECTING SCHEDULE
The purpose of this section is not to provide a full detailed description of the operation of

a WWTF or the construction of a secondary treatment WWTF with nitrogen removal capability.
Rather, it is to give a sense of the complexity of this project, taking place as it does in the densely
populated urban area, with limited access, and high social and recreational value. See generally,
Exhibit 27 (Memorandum of Paula Anania, Chief Plant Operator) and Exhibit 26 (Report of
Terry Desmarais, City Engineer).
Recognizing this complexity, and in addition to its in-house, professional capabilities, the
City has assembled a corps of architects, engineers (structural, mechanical, HVAC, plumbing,
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fire protection, electrical, controls systems, and geotechnical), wetlands scientists, permitting
specialist, legal as well as other professionals and drafting technicians to work on a huge variety
of design issues. Internal design progress meetings are held every other week between the City
staff and its consultants in order to best coordinate the efforts of the project team. Exhibit 27.
The City has also specifically, and somewhat unusually included on the design team a
construction contractor in recognition of the challenges related to this constricted, island location
with limited access, and small staging areas. Specifically, the City’s primary consultant,
AECOM is working on design issues with Carlin Contracting, a general contractor that
specializes in wastewater and water treatment facilities construction. The scope of
responsibilities of these consultants is laid out in the exhibits to this Position Statement. See
Exhibits 9 and 26.
The Peirce Island WWTF must continue to operate and continue to meet all state and
federal requirements. As explained by the Chief Plant Operator, “ everything that we do at the
Peirce Island WWTF has to meet permit and comply with all federal and State of New
Hampshire sampling and reporting obligations.” The Chief Plant Officer’s primary job is to
keep the facility operating, and operating safely. “ It is my job, my responsibility, to make sure
the system is operational throughout the construction process. Unanticipated events always
happen during construction and it is my job to plan for and to be ready to maintain operations
through this upgrade.” Exhibit 9 and 26.
To assist the plant staff in meeting their obligations, the City’s consultants had been
working in concert with the City to address the numerous technical issues presented by this
project. This construction site is small at approximately 3.7 acres. Multiple work crews will be
required to be on-site working on multiple and sequenced activities all recognizing the need to
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keep the existing facility operational. Even more planning and coordination than usual will be
necessary to ensure that these crews remain safe and do not interfere with each other, and
that the City’s operations staff is still able to operate and maintain the portions of the facility that
remain in operation. Exhibit 9 and 26. Moreover, “laydown” areas for construction activities is
severely restricted. One particularly important area directly adjacent to the facility had been
designated as a laydown and staging area but trees cannot be removed in a significant portion of
this area which limits its effective use as does its hilly nature. In addition, other areas will
present significant archaeological challenges that will also limit the use of the remaining area
immediately outside the current fence line.
Certainly, the City and its consultants recognize that the primary concern is that existing
WWTF must remain in operation during the entire construction period for the Peirce Island
WWTF upgrade. As a result, the sequence of construction will require many temporary or
relocated systems. For example, the existing primary sludge pumps will be temporarily relocated
out of the existing Administration Building to allow for the building demolition. This will
require phased sequencing of the pump relocation to maintain primary sludge pumping
capabilities. Other temporary or relocated systems will include the existing WWTF SCADA
system, and the underground electrical distribution system. These temporary and relocated
systems will necessitate careful planning and close coordination with the City’s operations staff
to ensure the Peirce Island WWTF remains in operation and in full compliance.
As the Chief Plant Operator explains, “The Peirce Island WWTF is an aged facility.
Many of its critical systems are over 20 years. Consequently, while the upgrade will be
welcome…[and she has] been part of the regular meetings with the AECOM design team since
the beginning of their work. I have been communicating with AECOM design team my
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concerns and needs relative to the critical operation of the plant. One of the biggest challenges is
that critical pipes carrying wastewater, chemicals and electrical service travel down or cross the
paved driveway and parking area. Any construction work in and around the driveway and
parking area will raise special risks challenges.” Exhibit 27. This close coordination is necessary
to ensure:


Chemical deliveries are not impeded as they arrive several times a week;



Critical access needed to remove sludge from the WWTF is not impeded;



The WWTF staff has access to all sampling locations or alternative locations while
construction work is ongoing, staging is set up and workers are parked;



Access is maintained so that staff has access to aging equipment that may be in need of
maintenance during construction; and



The relocation of the functions contained within the existing WWTF administration
building to temporary trailers, will require careful planning and coordination; as they
serve as the hub of the City’s SCADA system. This system monitors all elements of the
City’s wastewater system including its 20 public pump stations, and several private pump
systems that connect to the municipal system. The SCADA system allows staff to
change chemical dosing, monitor flows, confirm system operations and critically sends
alarms when part of the system is not functioning properly, such as in a power outage or
pump failure. It is also provides critical system performance information during wet
weather. All of these factors must be taken account of as the new secondary treatment
WWTF with nitrogen removal capacity is constructed in an orderly and safe manner.



WWTF staff is concerned that during winter months, temporary lines placed to carry
effluent, clean water or chemicals may freeze even with precautionary measures in place,
and so close coordination with construction crews and decision-makers will be critical;



WWTF Staff will have to closely coordinate with construction and engineering to
anticipate potential needed changes to the WWTF’s chemical dosing as well as other
operational modifications due to construction activities. For example, when the City
replaced the primary clarifier’s mechanisms in 2015 (a $1.6 million project lasting
approximately 11 months), it had to use additional chemicals due to consistency changes
in the sludge in order to meet requirements of the landfill to which the sludge was
shipped. The WWTF also had to modify its sludge processing operations to meet the
receiving landfill . Construction activities related to this massive construction project will
demand ongoing, and potentially unanticipated operational changes beyond the usual
level of effort;
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Temporary electrical systems will create a greater degree of risk for staff, workers and
operations. Electrical systems are currently buried. Temporary systems will likely be
aboveground and less concealed during construction.
Exhibit 27.
In view of these issues, is appropriate and supported by sound engineering principles to

modify the CD as requested by the City. Numerous construction, scheduling and safety issues
have been identified, and the City has worked hard to anticipate those issues. Nevertheless,
unanticipated issues will certainly arise, and the City must be able to respond in a manner.
Exhibit 26.
IV.

THE IMPACT ON THE CITY AND THE PUBLIC INTERST WEIGH IN FAVOR
OF THE MODIFICATION REQUESTED
The legal standards governing modification of a Consent Decree center heavily on

whether the modification is in the public interest. In this case, the extension of deadlines within
the CD schedule proposed by the City balance the need to complete a well-designed, functional,
and accurately constructed WWTF with the impacts of this enormous project on the people and
resources of the City of Portsmouth. In this section of the submission, we will summarize the
principal community based constraints and factors which require the project time to completion
to be extended.
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The physical location of Peirce Island, a small island accessed by a two-lane bridge and
road is unsuitable for a massive construction project, and enormously compounds the difficulty
associated with this project. Moreover, Peirce Island sits in Portsmouth Harbor, adjacent to the
City’s South End historic district, which is the earliest neighborhood remaining in Portsmouth,
and the oldest neighborhood in New Hampshire. Yet the banging of dump truck tailgates, backup alarms and other construction noises will be a fact of life for the residents of the City’s South
End, Badgers Island, Shapleigh Island and other neighboring areas. Sound travels over water
and through the walls and windows of houses that were built several centuries ago. These
residents will be required to pay for the Peirce Island WWTF upgrade, and that is understood.
However, excess noise, danger and inconvenience must be minimized for them, and that can
only be done through the implementation of an orderly, safe and reasonable construction
schedule.

Overview of Peirce Island, Prescott Park, Strawbery Banke and Surrounding
Neighborhoods
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As can be seen, the Peirce Island WWTF is located at the tip of Peirce Island which is
accessible only after driving through the often congested downtown of Portsmouth, travelling
along Marcy Street, which abuts Prescott Park, and crossing the weight restricted two lane Peirce
Island Bridge. Vehicles exiting the site have to return over the bridge and exit through
downtown once more. This route is challenging for large construction vehicles (and others) for a
variety of reasons; narrow streets, tight intersections, weight limitations on the Peirce Island
Bridge and large volumes of pedestrian traffic.
In fact, it has now been determined that construction vehicles must be limited to one at a
time over the bridge leading to Peirce Island, significantly slowing down the construction
process. There is no way around this bottleneck. The City and its consulting team have
evaluated and had to reject bringing in materials by barge and building a temporary access road
across the water from Shapleigh Island to the Peirce Island WWTF.
The neighboring Strawbery Banke walking museum features in excess of 40 restored
buildings, built between the 17th and 19th centuries in the Colonial, Georgian, and Federal style.
As described by Strawbery Banke, the buildings once clustered around a waterway known as
Puddle Dock, which was filled in around 1900. Today that former waterway appears as a large
open space. The museum hosts thousands of visitors every year, including school groups and
buses full of tourists. These visitors come to Strawbery Banke on the year-round basis, and in
2014 the Museum received approval for a public, outdoor skating rink which because its
enormous success, recently received local land use approval to extend its season.
For further history, siting and events visit http://www.strawberybank.org.
The access road to Peirce Island, Mechanic Street intersects Marcy Street and is
immediately across Strawbery Banke and Puddle Dock, and so, absent the requested
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modification, visitors to Strawbery Banke would be faced with a seemingly unending stream of
construction vehicles out toward the Peirce Island WWTF all day and all night.
Immediately adjacent to Peirce Island is Prescott Park stretching along the Piscataqua
River from lower State Street to Mechanic Street, with flower gardens, walkways, seating, docks
for boats and grass areas all designed for the enjoyment of the public. In the summer a special
garden is planted with over 500 flower varieties. There are fountains, tree lined walkways, a
flower wall and a rose garden. See www.cityofportsmouth.com/prescottpark/.

Prescott Park

During the summer months, Prescott Park is filled with locals and visitors who enjoy the
many events sponsored and put on by the Prescott Park Arts Festival (“PPAF”). Its main events,
including an annual family musical, Peter Pan last season, typically draws hundreds of families
in the evening hours. In the last several years, PPAF has developed a highly popular Wednesday
evening series which has brought to Portsmouth folk and jazz artists of national standing, filling
the Park with thousands of fans. And then there are the many other events, large and small,
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children’s’ shows and dance performances often in the late afternoon, juried art show, a chowder
fest, Shakespeare in the Park, and outdoor movies on Monday evenings. During the day there
are children’s camps including the “Pirate Picnic” and a “Tinkerbell Tea”.

Typical Children’s Event in Prescott Park
According to the information published by the PPAF, approximately 250,000 people
attended events last year. These events run from early May until the end of September, and
infuse approximately $7 million into the local economy. Local businesses support these events
through sponsorships recognizing, at least in part, that the nearby location of Prescott Park
influences and expands pedestrian traffic in the City during the time when these events are
offered. The economic and cultural impact of the Prescott Park activities cannot be
underestimated, see the information published by PPAF at
https://www.prescottpark.org/about/social-impact. The City’s Economic Development Director
has no reason to doubt these figures and these figures do not reflect the thousands of passive
users of the park who come simply to view the gardens and waterfront.
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The vibrancy of this neighborhood and its unique role in the life of the City and the entire
Seacoast is undisputed, and the impacts and risks of massive construction should be clear. One
may easily envision the City family walking briskly to catch the start of the popular Wednesday
night folk concert. That family may include a teenager, smartphone in hand, inattentively
strolling along the sidewalk to join friends, or a father, herding young children to the Friday
night musical. It is no exaggeration to say that thousands each week cross Marcy Street to reach
Prescott Park for late afternoon and evening performances during the season.

Intersection of State St. and Marcy St.
That crossing is about to become more difficult and perilous. The degree of peril will be
determined by the schedule for the Peirce Island WWTF upgrade. There can be no question but
that, absent careful planning and timing, construction at the Peirce Island WWTF upgrade will
place visitors to Prescott Park, including children, in danger, and will certainly have an impact on
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the number of Park visitors expected, the outdoor uses to which Prescott Park is put throughout
much of the year, and on the local economy which will no doubt suffer along with the Park.
As discussed in the attached Exhibit 28, the report of the City’s Community
Development Director, David Moore, funding from the U.S. Department of Housing and Urban
Development, the National Parks Service (Land & Water Conservation Funds), National Oceanic
and Atmospheric Administration (Watershed Restoration Grant), and New Hampshire
Department of Environmental Services Coastal Zone Management Act over time have allowed
the City to implement a series of master-planned improvements, including a walking trail
system; a playground installation; a parking area as well as landscaping, stormwater-quality
drainage improvements; coastal erosion management; installation of historic interpretative
markers; and, construction of a concrete boat ramp and finger pier. The City intends to maintain
as much of the operation of the concrete boat ramp and finger pier as well as the playground,
pool and volleyball court as possible during the anticipated four year construction schedule of the
Peirce Island WWTF upgrade, but the practical, traffic and safety implications are being
evaluated now and likely over the course of the next several months with anticipated input from
the City Council, the public as well as traffic engineers and other consultants.
Portions of the walking trail system, the various overlooks and park bench seating will be
temporarily impacted during the construction process, and the City is prepared for this.
Nevertheless, it is important that as many of the recreational uses as possible remain available
and that impacts be temporary and limited given the use of grant funds for the various projects.
In fact, as Mr. Moore explains in Exhibit 28, it is not uncommon for grant sources to place
conditions on the receipt of funds. One condition that is found in the Land & Water
Conservation Fund grant requires that the improvements made with the funds be available to the
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public for use. While temporary impacts are acceptable, permanent impacts are not unless the
municipality takes steps with the agency’s approval to make an alternative arrangement. Such
alternative arrangements are not encouraged and typically come at some significant cost to the
municipality.
Impacts upon recreational activities in the City are likely to be profound. For example, as
can be seen in the photograph above, the Portsmouth Outdoor Public Pool is located on Peirce
Island. The pool is open for approximately nine weeks each summer. Typically, the pool
operates 7 days a week, and on designated days until 7:30 p.m. at night. The City estimates the
public pool serves approximately 25,000 users each year, and provides free swimming lessons
for approximately 700 children in the City. The majority of users are Portsmouth residents, but
pool visitors include many from adjacent seacoast communities such as Greenland, Newington,
New Castle and Rye that lack such a facility. Swimming classes are an important part of the
programming provided by the pool. Exhibit 29 (Memorandum of Mr. Wilson - Director of
Recreation).
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It is the current intention of the City and its Recreation Department, to keep the pool open
during most if not all of the construction, but that is being evaluated. If the pool remains open,
that will require careful coordination with the Department of Public Works, the contractor and
other stakeholders as the safety risks for pool patrons, many of whom are children, are
significant. Any increase in construction vehicle traffic and hours of work, will make the City’s
ability to manage that safety risk more difficult. Mr. Wilson makes it clear that if the safety of
pool visitors cannot be managed effectively, the City will have no choice but to consider closing
the pool. The potential effect on the City and its residents, especially children needing to learn to
swim, is obvious.
The City’s “designated off-leash dog area” has been designated a construction “laydown”
and staging area. Although it is several hundred feet away from the Peirce Island WWTF, it is
likely that this will be the location of the temporary trailers to be used by the City’s operations
staff once they are temporarily relocated out of the existing Administration Building. This
location will likely also be used for the temporary construction field office trailers for the
construction contractor, major subcontractors, and the Engineer. Currently the design also calls
for the municipal pool parking lot to also be used as a laydown and staging area. This area will
likely be used for storage and, if space permits, parking. That parking lot is approximately a
quarter of a mile from the site. Finally, the City’s critical snow dump area is available to the
contractor for the non-snow portion of the year. This area will likely be used for equipment and
material storage and perhaps parking.
Due to lack of parking in the limited laydown and staging areas in relation to the size of
workforce and amount of materials, during periods with extensive materials and equipment on
the site, the on-island staging/laydown areas may be fully utilized which would limit available
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parking for the construction workforce. This would require the construction contractor to bus
workers from a remote site, which will reduce the available working time in a day.
These are some of the issues the City has been aware of and is planning for, but the
public interest requires an extension of the schedule to September 2020 to allow for orderly and
safe construction that takes into account the needs of City residents, businesses and visitors.
During construction of the Peirce Island WWTF upgrade, concrete trucks, dump trucks, and 18wheeled flatbed trucks loaded with equipment and materials will travel down narrow, two-lane
Marcy Street every three minutes during the height of construction. There is no other viable
route for the construction vehicles, as there is no other viable route option for the pedestrians.
Safety is the primary reason why it is not in the public interest to impose a schedule that
would require construction work during evening and night. The City already limits by ordinance
construction work before 7 am and after 7 pm; in some measure out of safety concerns. No work
is permitted on weekends. The times are strictly enforced with the exception of emergences or to
minimize impacts from utility shutoffs or from essential travelway and intersection closures.

Typical gathering for a performance at Prescott Park with Peirce Island access in background
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V.

CONCLUSION
Over the history of this project, the City of Portsmouth believes that it has enjoyed a good

working relationship with the regulators. Although the legal constraints and operable documents
place the Parties in a potentially adversarial relationship, what we are faced with is less a legal
issue than a practical one. Construction of the secondary treatment facility with nitrogen removal
capability at the existing Peirce Island WWTF will take place, and will take 47 months of
construction. Construction cannot begin until July, 2016, assuming this dispute resolution
process is resolved in a timely fashion. All the City is requesting is that the deadlines in the CD
be appropriately modified to account for construction realities.
The City welcomes the opportunity to respond to questions or to provide tours of its
facilities by regulators personnel. In addition, the City is working to provide further exhibits to
demonstrate the difficulty of passing construction vehicles to and from the site. The City further
reserves the right to provide further information as it may be developed or discovered during this
process of formal dispute resolution.
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